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DETAILED ACTION 

Response to Arguments 

1 . Applicant's arguments/remarks filed on 02 April 2007 fail to comply with 37 

CFR 1 . 1 1 1(b) because they amount to a general allegation that the claims define a patentable 
invention without specifically pointing out how the language of the claims patentably 
distinguishes them from the references. Consequently, Examiner will use the same Bennett et 
al., U.S. Patent 5,213,098 reference along with additional art to reject the amended claims filed 
on 02 April 2007 on new grounds of rejection necessitated by amendment. 

Claim Objections 

2. Claims 6-10 are objected to because of the following informalities: Applicant has not 
provided the proper status identifier for claim 6, and as such, the individual status of claim 6 
cannot be identified. Applicant is reminded that to meet the requirements of 37 CFR § 1 . 121(c) 
the proper status identifier for each claim must be provided. Appropriate correction is required. 

3. In claim 1 line 4, the word "an" appears to be a typographical error. Perhaps it should be 
the word "a" instead. 

Claim Rejections - 35 USC § 112 

4. The following is a quotation of the first paragraph of 35 U.S.C 1 12: 

The specification shall contain a written description of the invention, and of the manner and process of making 
and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the art to which it 
pertains, or with which it is, most nearly connected, to make and use the same and shall set forth the best mode 
contemplated by the inventor of carrying out his invention. 

5. Claims 1-3 and 5 are rejected under 35 U.S.C. 1 12, first paragraph, as failing to comply 
with the written description requirement. The claim(s) contains subject matter, which was not 
described in the specification in such a way as to reasonably convey to one skilled in the relevant 
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art that the inventor(s), at the time the application was filed, had possession of the claimed 
invention. The new matter in claims 1-2 and 5 which was not disclosed in the original . 
specification is "if an PESP therapy is currently being delivered then ceasing delivery of the 
PESP therapy and if a PESP therapy is not currently being delivered then initiating delivery of 
the PESP therapy" (claim 1), "performing a refractory period" (claim 2) and "a different" cardiac 
stimulation therapy modality (claim 5) in combination with the other elements in the claims. The 
original specification does not disclose any combination of teaching on PESP therapy being 
delivered or ceasing delivery of PESP therapy or initiating delivery of PESP therapy. And, the 
original specification does not disclose any teaching on performing a refractory period. The 
specification discloses "As the ESI is shortened, a maximal effect is reached when the ESI is 
slightly longer than the myocardial refractory period . . . When the ESI becomes too short, the 
ESS falls within the absolute refractory period of the myocardium to which the ESS was 
delivered and no depolarization occurs." (pages 2-3 in paragraph [0009] lines 6-7 and 10-12). 
This is the only occurrence of a refractory period in the original specification and this teaching 
does not suggest modifying the delivery of the PESP therapy comprises one of performing a 
refractory period; PESP therapy is not taught in this citing of a refractory period. This citing of a 
refractory period does not appear to have been 'performed,' rather it appears to have merely 
'occurred.' Additionally, mode-switching to "a different" cardiac stimulation therapy modality 
is not taught in the original specification. All teachings to mode-switching are in reference to 
'another' cardiac stimulation therapy modality. 

6. The following is a quotation of the second paragraph of 35 U.S.C. 112: 

The specification shall conclude with one or more claims particularly pointing out and distinctly claiming the 
subject matter which the Applicant regards as his invention. 
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7. Claims 1-3 are rejected under 35 U.S.C. 1 12, second paragraph, as being indefinite for 
failing to particularly point out and distinctly claim the subject matter which Applicant regards as 
the invention. In claim 1, the phrase "if an PESP therapy is currently being delivered then 
ceasing delivery of the PESP therapy and if a PESP therapy is not currently being delivered then 
initiating delivery of the PESP therapy and modifying the delivery of a PESP therapy" is 
confusing. It is unclear what this accomplishes. If the PESP therapy is already being delivered, 
what is the point of ceasing it and then requiring a determination if a PESP therapy is not being 
delivered. Isn't it obvious that there would not be a PESP therapy being delivered because it was 
just ceased? And, what is the point of ceasing the PESP therapy to only initiate it again? It 
appears that this sequence merely places things back where they began. 

8. In claim 2, the phrase "modifying the delivery of the PESP therapy comprises one of 
performing a refractory period" is vague and confusing. It is unclear how to go about 
performing a refractory period. A refractory period is a period that is follows effective 
stimulation, during which excitable tissue fails to respond to a stimulus of threshold intensity. 
Consequently, it is unclear how this period can be 'performed.' 

Claim Rejections - 35 USC § 102 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of application for patent in the United States. 

9. Claims 1-6 are rejected under 35 U.S.C. 102(b) as being anticipated by Bennett et al., 
U.S. Patent 5,213,098. 

10. Regarding claims 1, 4, Bennett et al. disclose detecting a myocardial ischemia condition 
(e.g., column 4, lines 15-23 where it is noted that myocardial infarction is a necrosis or death of 
a portion of cardiac muscle tissue, which is the ultimate result of persistent ischemia); if an PESP 
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therapy is currently being delivered then ceasing delivery of the PESP therapy and if a PESP 
therapy is not currently being delivered then initiating delivery of the PESP therapy and 
modifying the delivery of a PESP therapy by one of: augmenting stroke volume on at least a 
subsequent cardiac cycle (e.g., Fig. 7; ABSTRACT, lines 23-25; column 1, lines 8-1 1); an 
ischemic condition is detected via one of a decreased oxygen saturation condition (e.g., column 
21, lines 15-16). 

1 1 . With respect to claims 2, 3, 5 and 6, Bennett et al. disclose modifying at least one therapy 
delivery control parameter of a PESP therapy (claim 2) (e.g. column 8, lines 1 1-14); detecting 
the absence of myocardial ischemia subsequent to an initial affirmative ischemia detection via 
one of a decreased oxygen saturation condition (claim 3) (e.g., Fig. 7; column 21, lines 15-16); 
in the event that the output signal indicates the absence of the myocardial 

ischemic condition and a PESP therapy is presently being applied to the myocardial tissue, then 
mode-switching to a different cardiac stimulation therapy modality (claim 5) (e.g., Figs. 2, 4 and 
7); determining a variation in one of a cardiac conduction interval from a pacing pulse delivery 
to a resultant depolarization over at least two different cardiac cycles (claim 6) (e.g., column 4, 
lines 41-52). 

Claim Rejections - 35 USC §103 

12. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office Action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 
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13. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the Examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1 .56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the Examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 

14. Claims 7-10 are rejected under 35 U.S.C. 103(a) as being unpatentable over Bennett et 
al. U.S. Patent 5,213,098 and in view of Stadler et al., U.S. Patent 6,397,100. 

15. Regarding claim 7 and 10, Bennett et al. disclose a cardiac electrogram signal vector 
means (e.g., column 15, line 13-15), but not that it includes at least a one of: a coil-to-can 
electrode vector, (claim 7) and a clinician information network (claims 10). However, Stadler et 
al. disclose a cardiac electrogram signal vector means includes at least a one of: coil-to-can 
electrode vector (e.g., Fig. ID, elements 3 10, coil electrode and 301, device (representative of 
the can); column 10, lines 5 and 7-1 1) to provide the best vector for automatically accurately 
detecting episodes of myocardial ischemia and triggering delivery of a therapy. Therefore, it 
would have been obvious to one of ordinary skill in the art at the time the invention was made to 
have modified the invention of Bennett et al. to include a coil-to-can electrode vector, as taught 
by Stadler et al. to provide the best vector for automatically accurately detecting episodes of 
myocardial ischemia and triggering delivery of a therapy. 

16. With respect to claims 8-9, Bennett et al. disclose control signals generated from a 
computer readable medium disposed within and operatively coupled to an electronic circuit of an 



Application/Control Number: 1 0/680,462 Page 7 

Art Unit: 3762 

implantable device (claim 8) (e.g., Figs. 2 and 4); wirelessly transmitting an output signal to a 
remote device (e.g., column 15, lines 1-15). 

17. Regarding claim 10, Bennett et al. disclose the essential features of the claimed invention 
as described above except for a clinician information network. However, it is well known in the 
art to have a clinician information network to allow clinicians and patients to remotely 
communicate information back and forth to provide immediate response and any required 
therapy to a patient. Therefore, it would have been obvious to one of ordinary skill in the art at 
the time the invention was made to have modified the invention of Bennett et al. to include a 
clinician information network to allow clinicians and patients to remotely communicate 
information back and forth to provide immediate response and any required therapy to a patient. 

Conclusion 

18. Applicant's amendment necessitated the new ground(s) of rejection presented in this 
Office Action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP § 706.07(a). 
Applicant is reminded of the extension of time policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this Final Action is set to expire THREE 
MONTHS from the mailing date of this Action. In the event a first reply is filed within TWO 
MONTHS of the mailing date of this Final Action and the Advisory Action is not mailed until 
after the end of the THREE-MONTH shortened statutory period, then the shortened statutory 
period will expire on the date the Advisory Action is mailed, and any extension fee pursuant to 
37 CFR 1 .136(a) will be calculated from the mailing date of the Advisory Action. In no event, 
however, will the statutory period for reply expire later than SIX MONTHS from the date of this 
Final Action. 
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19. Any inquiry concerning this communication or earlier communications from the 
Examiner should be directed to Terri L. Smith whose telephone number is (571) 272-7146. The 
Examiner can normally be reached on 7:30 a.m. - 4:30 p.m.. 

If attempts to reach the Examiner by telephone are unsuccessful, the Examiner's 
supervisor, Angela Sykes can be reached on (571) 272-4955. The fax phone number for the < 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you would 
like assistance from a USPTO Customer Service Representative or access to the automated 
information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 
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